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EDITORIAL NOTES. 


Wetherill v. Hough, 29 Atl. Rep. 592, contains an interesting discus- 
sion by Vice-Chancellor Bird, of the question, whether the proceeds 
of lands of an infant sold by his guardian for his benefit, under an order 
of the Court of Chancery, are to be treated as real or personal property. 
It was claimed that since the sale was made for his benefit under the 
direction of the court, the conversion must be regarded as voluntary and 
not compulsory, and that it was not like the case of the sale of lands for 
the payment of debts in which the proceeds are treated as real estate 
until the infant comes of age. The court, however, held that the sale 
could not be regarded as voluntary and that the proceeds must be con- 
sidered as real estate. The court referred to Snowhill v. Snowhill, by 
which the rule was established, that a compulsory sale did not change 
the character of an infant’s property, and said it was a case in which the 
land was sold by a guardian appointed by an act of the legislature for 
the sale of the lands, and the decision of the Chancellor in that case was 
followed in Oberley v. Lerch, 18 N. J. Eq. (3 C. E. G.) 346, which was 
affirmed in the Court of Errors, ibid. 578. Lord Eldon in Ware v. 
Polhill, 1 Ves. 257, distinctly declared it to be the law that even with- 
out a special declaration of the court, the proceeds of lands of an infant 
sold for his benefit by the order of the court remained real estate until 
he came of age, and in ex parte Phillips, 19 Ves. 118, he said: ‘“ In the 
case of an infant it is settled that, as a trustee out of court cannot change 
the nature of the property, so the court, which is only a trustee, must 
act as the trustee out of court,” and that the infant takes the proceeds 
without prejudice to his right to treat them as real estate. These and 
many other cases were cited, and it was held that the present case came 
within the rule. 





THE Court of Appeals of Maryland has recently decided that one who 
sells a horse, fraudulently concealing the fact that he has the glanders, 
may be held liable in an action for damages for the death of a man who 
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afterwards contracts the disease in taking care of the horse, provided 
it be made to appear that such is the natural and probable consequence 
of contact with such a horse, and that the man was in some way acting 
for the purchaser and was not merely an intermeddler or volunteer. The 
case is State, for the use of Hartlove v. Fox, 29 Atl. Rep. 601. The 
court, after discussing the decisions, beginning with Thomas v. Win- 
chester, 6 N. Y. 397, and including Heaven v. Pender, 11 Q. B. Div. 
503, said: ‘‘ Without deeming it necessary to pass upon all of them, or 
to go to the full extent that Thomas vy. Winchester has gone, we are of 
the opinion that the authorities, and a proper regard for the protection 
of innocent persons, fully justify us in the conclusion that if a vendor 
sells any property which he knows to be imminently dangerous to human 
beings, and likely to cause them injury, to an innocent vendee, who is 
not aware of the danger, and to whom false representations have been 
made as an inducement to the sale, he may, uuder proper allegation and 
proof, be held responsible, not only to the vendee, but to such person or 
persons as the vendee may, in the ordinary course of events, call upon 
to take charge of the property for him.” 

Thomas v. Winchester was a case in which a manufacturer of medi- 
cines put up and sold belladonna in a jar, labelled “ dandelion,” and he 
was held liable for injuries to the plaintiff, who bought it from a drug- 
gist to whom it had come in the course of business. Sir William Brett, 
Master of the Rolls, refers to this in Heaven v. Pender, as the case of 
““ Thomas and wife, cited in Mr. Horace Smith’s Treatise on the Law of 
Negligence, which goes a very long way,” and says, ‘ I doubt whether 
it does not go too far.” He himself laid down a rule in Heaven v. Pender, 
which other judges have thought was too broad. The proposition he 
deduced from the cases was this: ‘‘ That whenever one person is by cir- 
cumstances placed in such a position with regard to another, that every 
one of ordinary sense, who did think, would recognize that if he did not 
use ordinary care and skill in his own conduct with regard to those cir- 
cumstances, he would cause danger to the person or property of another, 
a duty arises to use ordinary care and skill to avoid such danger.” 

The case was one in which a dock owner furnished a staging for paint- 
ing a ship’s side, and a painter was injured by the fall of the staging, 
because of the unfitness of the rope. The dock owner was held liable to 
the painter, but Cotton and Bowen, L. JJ., put it on the ground of an 
implied invitation to use the staging with the dock, and were unwilling 
to concur with the Master of the Rolls in unnecessarily laying down the 
larger principle which he entertained.” The Master of the Rolls had laid 
down the rule that actionable negligence consists in want of ordinary care 
or skill towards a person to whom the plaintiff owes the duty of observ- 
ing ordinary care and skill, and he endeavored to deduce from the cases 
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a rule by which to ascertain whether in a given case, in the absence of 
contract or any special relations such a duty exists. Lord Esher, in a 
recent case, Lievre v. Gould, [1893,] 1 Q. B. 491, said : ‘A man is entitled 
to be as negligent as he pleases towards the whole world, if he owes no 
duty to them.” Speaking of Heaven v. Pender, he said: “ That case 
established that under certain circumstances, one man may owe a duty 
to another, even though there is no contract between them,” and he gave 
instances in which such a duty would arise, but he held that the doc- 
trine had no application to the case of negligently making a false valu- 
ation by which a stranger, for whose use it was intended, suffered dam- 
age, and he referred to the decision in Derry v. Peek (14 App. Cas. 337,) 
that negligent misrepresentations would not be the subject of an action of 
deceit. Lord Bowen explained the case of Heaven v. Pender, and gave 
as examples of the existence of the duty, cases of the owner of chattels 
that are dangerous if used carelessly, or of premises in a dangerous con- 
dition. Smith, L. J., said: ‘“ The decision in Heaven v. Pender, was 
founded upon the principle, that a duty to take care did arise, when the 
person or property of one was in such proximity to the person or prop- 
erty of another that if due care was not taken, damage might be done by 
« the one to the other.” This is clearly an inaccurate statement of the 
decision, and the principle cannot be limited to cases where the proxi- 
mity is that of place, but must be extended so as to include that of nat- 
ural and probable consequence. The doctrine of Heaven v. Pender was 
discussed by Beasley, C. J., in Van Winkle v. American Steam Boiler 
Co., 52 N. J. L. (23 Vr.) 240, and by Depue, J., in Phillips v. Library 
Co., 55 N. J. L. (26 Vr.) 307, in the former case with reference to liabil- 
ity for the mismanagement of a dangerous article, and in the latter with 
reference to liability for the dangerous condition of lands. 

Tue American Law Register and Review for August, contains an 
article on the effect of an amendment of a statute upon the statute 
amended, and especially in those states where the constitution provides 
that the amended statute be set out in full, or that the statute be amended 
‘so as to read as follows.” One of the questions suggested is, whether 
after a statute has been amended in this manner, an amendment of the 
original act will repeal the act in the amended form. Before quoting the 
article, it may be well to remark, that in this state the practice is to 
make amendments by declaring that the original act ‘‘ be amended so as 
to read as follows,” but that the constitution does not in terms authorize 
this, but directs that no act shall be amended by reference to its title 
only, but that the section amended shall be inserted at length. This was 
done for a year or two after the constitutional provision was adopted and 
the section as amended was also set out, but now there is nothing in a 
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bill before the legislature to show what the section to be amended is, and 
amendments are often passed without the members knowing what effect 
they have, and when they are passed it often requires careful com- 
parison to find out what change has been made. The proper method 
under the constitution and the, best in its results is to set out the original 
section and then to declare what words or clauses shall be added or 
omitted. This can be done in most cases with a little care on the part 
of the draftsman of the bill, and when it cannot be done the section as 
amended can be set out, as well as the section as it was. The following 
paragraph is taken from the article to which we have referred : 

‘‘ There remains the very curious question, whether, after a statute 
has once been amended, an amendment of the original act will repeal it. 
At common law, of course, no such question could arise, unless the pro- 
visions of the two amendments were in pari materia, and inconsistent 
with each other. So long as any material was left over, amendments 
might be passed ad libitum, and all would stand. But with the advent 
of the constitutional rule, repealing by implication everything omitted in 
the amendment, there could no longer be anything left to work over, and 
a second amendment to be operative at all, must of necessity repeal the 
first. Accordingly, the consensus of authority declares in favor of the 
repeal; Fletcher v. Prather (Cal.), the principal case, 36 Pac. Rep. 658; 
Basnett v. Jacksonville, 19 Fla. 664. When a section of the revised 
statutes was repealed and re-enacted in a changed form, a subsequent 
statute which in terms repealed and re-enacted the original in still another 
form, was held to be a repeal of the section in its amended form, and 
to take the place of the amended section as part of the revised statutes ; 
State v. Brewster, 39 Ohio St. 653. So in Com. v. Kenneson, 143 Mass. 
418; 8S. C., 9 N. E. Rep. 761, there had been an amendment passed in 
1885, and another in 1886, in each case reading ‘section nine of chap- 
ter fifty-seven of the public statutes is hereby amended so as to read as 
follows :’ and then followed a sentence covering the whole ground of the 
original section and impliedly repealing the preceding provisions. It 
was held that the intent of the legislature was plain, that the first statute 
should take effect instead of the original, and that the second should 
take effect instead of the first. This is a necessary corollary of the doc- 
trine that the amendment takes the place of the original section; for, 


that being the case, any reference to the corresponding portion of the 
original statute must be taken to refer to the amendment.” 





THE COURTS OF NEW JERSEY—SOME ACCOUNT OF THEIR 
ORIGIN AND JURISDICTION. 


No. III. 
The courts established by Lord Cornbury shortly after the two prov- 
inces were united, remained substantially unchanged until the organiza- 
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tion of the state government in 1776. The second ordinance of which 
we have any record, is that of Governor Hunter, dated April 17, 1714. 
This made no change in the nature or jurisdiction of the courts. It was 
provided that the Supreme court, instead of sitting alternately at Perth 
Amboy and Burlington, on the first Tuesday of May and the first 'Tues- 
day of November, shall sit every year at Burlington, on the first Tues- 
day of May and the first Tuesday of November, and every year at Perth 
Amboy on the second Tuesdays of the same months. Some changes 
were made in the times of meeting of the Common Pleas and General 
Sessions, and provision was made for holding these courts for the new 
counties of Somerset and Hunterdon. The court for Somerset county 
was to be held at Amboy with that for Middlesex, and the Hunterdon 
court was to be held at Maidenhead and at Hopewell, “ until the court 
house and gaol for said county be built, and thereafter at the court house 
ot said county only.” 

No mention is made in the ordinance of 1714 of the circuits to be held by 
the justices of the Supreme court, but these were no doubt continued under 
the practice established by the former ordinance. The only change of any 
importance made in the jurisdiction of the courts was a provision that 
the right of appeal from the decision of the Common Pleas was limited 
to cases involving twenty pounds, instead of ten pounds as well as to 
cases in which the title to lands came in question. Provision was made — 
for a clerk and his deputy, to keep an office at Perth Amboy for the 
eastern division, and at Burlington for the western division, and process 
was to issue out of these for each division respectively. The clause de- 
claring that no question of fact should be determined without the ver- 
dict of a jury of twelve men was omitted. 

The next ordinance was made by the King himself, with the advice of 
the Lords of the Privy Council in the ninth year of the reign of George I. 
It is entitled “‘An ordinance concerning Justices’ courts, County courts for 
holding Pleas, and Supreme court,” and was made April 29, 1723. It is re- 
corded in Book A A A of Commissions, p. 184, and was printed by Mr. Hal- 
sted (with the omission of the times and places of holding courts) as an ap- 
pendix to the first volume of his reports, with the remark that it remained, 
so far as he was able to discover, unrepealed. 1 Hals. App. A. This was 
in 1823. William Griffith, in his account of the origin and jurisdiction 
of the courts of New Jersey, written for the Annual Law Register for 
1821-2, referred to this ordinance and said it might ‘ be considered as 
the foundation of the jurisdiction of the courts of New Jersey in civil and 
criminal cases at common law (4 Am. Law Reg. 1169, note), and Judge 
Knapp, in delivering the opinion of the Supreme court in a recent case, 
said that, although Lord Cornbury under his commission received power 
to establish courts, “the ordinance of George II (sic), established in 1723, 
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found in the appendix to 1 Halsted, has always been regarded as the di- 
rect source of the jurisdiction of this (the Common Pleas) as well as other 
courts in the state.” Gray v. Bastedo, 17 Vr. 453, 457. Judge Field, 
however, in his “‘ Discourse” says that Mr. Griffith must have been un- 
aware of the ordinances of 1704 and 1714, and shows that this ordinance 
of 1723 remained in force for less than one year and was superseded by 
another on April 23, 1724, and the place of this in turn was supplied by 
the ordinance of August 21, 1725, which was superseded three years 
afterwards by the ordinance of February 10, 1728. These later ordi- 
nances, he says, were published in pamphlets at the time of their adop- 
tion and but few copies of them remain. Only that of April 29, 1723, 
was recorded in the books of commissions. Judge Field, therefore, 
printed the others in connection with his Discourse on the Provincial 
Courts.* 

The ordinance of 1723 was substantially reproduced in the later 
ordinances and its provisions may therefore be compared with those 
of the ordinances of 1704 and 1714. The provisions relating to 
Justices’ courts were for the most part the same as those in the 
earlier ordinances. Every justice of the peace within any town 
was empowered as before to try cases of debt and trespass of the 
value of forty shillings and under, and without a jury, excepting 
such cases where the titles of land were concerned and the appeal to 
the justices of the county at the General Sessions was given when the 
sum involved was upwards of ten shillings instead of twenty shillings. 
The same provision was made for a warrant of arrest in an action of debt 
or trespass against “ itinerant person, inmate or foreigner,” and for deliv- 
ering him over to the sheriff until he should pay the judgment and 
charges.t 


* Field’s Provincial Courts, App. D, E, F, G. 


+ By mistake only an abstract of this and the next preceding clause of the ordinance of 
Lord Cornbury was printed in the July number of the Law Journal, 17 N. J. L. J. 214. 
The clauses are as follows: 

“The process of warning against a Free-Holder or Inhabitant shall be by Summons under 
the Hand of the Justice directed to the Constable of the Town or Precinct or to any deputed 
by him where the party complained against does live or reside; which Summons being per- 
sonally served. or left at the Defendant’s House or place of his abode four days before the 
hearing of the Plaint shall be sufficient Authority to and for the said Justice to proceed to 
hear such Cause or Causes, and determine the same in the Defendant’s absence, and to 
grant Execution thereupon against the Defendant’s Person, or for want thereof, his Goods 
and Chattels which the Constable or his Deputy of that Town or Precinct shall and may 
serve, unless some reasonable excuse for the Parties’ absence appear to the Justice. And 
the Process against an itinerant Person, Inmate or Foreigner shall be by Warrant from any 
one Justice of the Peace, to be served by any Constable or his Deputy within that County, 
who shall hy virtue thereof, arrest the Party and him safely keep till he be carried before the 
said Justice of the Peace, who shall and may immediately hear, try, and finally determine, 
all such Causes and Cases of Debt and Trespass, to the value of Forty Shillings, or under, 
by awarding Judgment and Execution ; and if payment be not immediately made, the Con- 
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The provision for the Court of Common Pleas was made more explicit 
than in the earlier ordinances. Those ordinances declared that there 
should be kept and holden a Court of Common Pleas in each county at 
such place where the General Court of Sessions was held, and general 
jurisdiction was given to hear all cases tryable at common law of what 
nature or kind soever with an appeal or removal by habeas corpus or 
any lawful writ on judgments for over ten, and in the second ordinance 
twenty pounds, and where the right or title to land came in dispute. 
The ordinance of 1723 directs that the court for holding pleas do con- 
tinue to be held and kept in each of our respective counties, to hear and, 
by the verdict of a jury of twelve resident freeholders, determine any 
controversy arising within the county for any sum above the value of 
the forty shillings (“causes wherein the right and title of any lands [are] 
concerned, excepted”). Provision is made for the review of questions 
of law by the Supreme court on special verdicts and on demurrer and to 
this end the clerks are directed to make up a record of the pleadings or 
special verdict, as the case may happen, and transmit them to the Chief 
Justice of the Supreme court at the next term, and besides this there 
remains the provision that any suit, controversy, indictment or prosecu- 
tion on which judgment-has been given in any inferior court may be re- 
moved to the Supreme court “by certiorari, habeas corpus or writ of 
error or any other lawful writ or method,” and there was no proviso in 
this ordinance that the amount in dispute should be over-ten or twenty 
pounds. 

It is interesting to observe that the appeal from the judgment of a 
justice of the peace is given, not to the Court of Common Pleas, but to 
‘the justices of the same county at the next General Court of Sessions 
of the Peace.” It was the justices of the peace of the county that held 
the Court of Common Pleas at that time as well as the Court of General 
Sessions.* There was no provision for the appointment of judges, 
especially for the county courts, until, by the constitution of 1776, it was 
provided that they should be appointed by the council and assembly in joint 


stable is to deliver the Party to the Sheriff, who is hereby required to take him into Cus- 
tody, and him safely keep till payment be made of the same, with Charges; Always 
Provided, that an Appeal to the Justices at the next Court of Sessions held for the said 
County, shall be allowed for any sum upwards of Twenty Shillings. 

“And his said Excellency, by the advice and consent aforesaid, doth by these Presents 
further ordain that there shall be kept and holden a Court of Common Pleas in each 
respective County within this Province, which shall be holden in each County at such 
place where the General Court of Sessions is usually held and kept, to begin immediately 
after the Sessions of the Peace does end and terminate, and there to hold and continue as 
long as there is any business, not exceeding three days.” 

* Governor Hunter, writing to the Lords of Trade, June 23, 1712, says: “The julges of 
this court (the Common Pleas) are commonly the justices of the peace of their respective 
counties.” New Jersey Archives, Vol. 4, p. 166. 
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meeting, and should hold office for five years. The only change made in 
1844 was to limit the number of judges to five. Mr. Griffith says, in 1821 
that the number varied from time to time, and that in some cases there 
had been as many as thirty, though the average in his time was twelve 
or fifteen. He thought, however, that any one of the judges was com- 
petent to hold the court and execute all its judicial duties, and it has re- 
cently been decided by the Supreme court that this is so, Gray v. Bas- 
tedo, 17 Vr. 453. 

No change was made by the ordinance of 1723 in the character 
or jurisdiction of the Supreme court except that its original jurisdic- 
tion is extended to all actions above the value of five pounds and that 
no money limit is put upon its jurisdiction on the removal of causes from 
inferior courts. There is no provision for any certain number of judges, 
and the only description of the jurisdiction of the court is the same as 
that in the earlier ordinances. It is ‘‘fully empowered to have cognizance 
of all pleas, civil, criminal and mixt within this Province as fully and 
amply to all intents, constructions and purposes whatsover, as the courts 
of King’s Bench, Common Pleas and Exchequer have or ought to have 
in our kingdom of Great Britain.” 

The ordinance of April 23, 1724, is substantially the same as that of 
April 29, 1723. It recites that this latter ordinance had been found in- 
convenient with respect to the times of the sittings of the courts and for 
want of persons authorized to take bail in the counties and of courts for 
trials in the counties of cases that were at issue in the Supreme court, 
and the changes made relate to these subjects.* 

The times and places of holding the courts were altered a little. Some 
of the county courts were begun on Mondays and Thursdays, instead of 
on Tuesdays, and the Supreme court sat at Perth Amboy for five days in 
March and in August, and at Burlington in May and in September. The 
session of the Supreme court circuit for Hunterdon county was to be 
held at Trent Town. Direction was given to the judges of the Supreme 
court to go annually and every year (if there be occasion) into every 
county of the province, except Bergen and Cape May, to try cases at 
issue in the Supreme court and to give judgment at the next term of the 
Supreme court. Power was given to the Chief Justice with another 
judge of the Supreme court to appoint commissioners to take recog- 
nizances of bail and to transmit them to the court, according to the direc- 


*The preamble refers also to a “late ordinance for establishing courts of judicature” 
which had been made conformable to certain acts of Assembly which were disallowed in 
the eighth year of the reign of George I. These statutes seem to be the same as those re- 
ferred to by Governor Hunter in his letter of August 27, 1714, to the Lords of Trade, 
complaining the misdoings of the Practisers of Law, (there were no lawyers, he said), and 
the “ late ordinance, therefore, was that of Governor Hunter, dated April 17, 1714.” New 
Jersey Archives, Vol. 4, p. 196. 
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tions of the act of William and Mary, entitled “An act for taking special 
bails in the country upon actions and suits depending in the courts of 
King’s Bench, Common Pleas and Exchequer at Westminster.” And this 
act was specially recommended to the judges and commissioners as a di- 
rection to govern themselves by. In this ordinance and this act, there- 
fore, we have the origin of the jurisdiction of Supreme court commis- 
sioners. 

The ordinance of August 21, 1725, seems to be substantially a copy 
of that of April 29, 1724, except with respect to the times and places of 
holding courts. The Supreme court is authorized to sit for six days, in- 
stead of five, (the earlier ordinances limited the sessions to three days). 
The ordinance of February 10, 1728, makes a substantial change with 
reference to the organization of the Supreme court. It recites that the 
sitting of the Supreme court at Burlington and Perth Amboy alternately 
had, by experience, been found to be inconvenient and to occasion intri- 
cacy in the administration of justice, and orders that there shall be one 
Supreme court held four times a year at Burlington for the western di- 
vision and one other Supreme court held four times a year for the east- 
ern division at Perth Amboy, and that the courts should continue for five 
days and should have cognizance of pleas arising in the respective di- 
visions. There was one clerk, as before, who was directed by himself 
or his deputy, to keep the records at Perth Amboy and at Burlington, 
but the old provision that writs might be issued out of either office in- 
differently, was omitted. The judges, as well as the clerks of both courts, 
were the same, and the only effect of the ordinance was to make sure 
that actions arising in one province should not be tried in the other. 
Judge Field says that the ordinances did not remain in force for many 
years, and that it appears by the minutes of the Supreme court that on 
May 18, 1734, a new ordinance was produced and read, but what its 
provisions were was not stated, and he was unable to find the ordinance 
itself.* 

It may be assumed, however, that no substantial change was made, 
and the courts of common law created by these ordinances of the reign 
of Queen Anne and George I and II remained the same during the half 
century that elapsed before the constitution was adopted in 1776. This 
constitution, as we have said, simply took the courts as it found them. 
It was with political changes that the members of the convention had to 
do at that time. The nature and jurisdiction of the courts were well 
understood and there was no need to describe them. A court of appeals 
was provided for, but not a word was said about the other courts, except 
to provide that the judges of the Supreme court and the Common Pleas 
should continue in office for certain terms and that they should be ap- 


* Field’s Prov. Courts 49, note 1. 
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pointed by the council and general assembly and commissioned by the 


Governor. 


The constitution of 1844 does contain a judiciary article 


which declares that the judicial power shall be vested in the Supreme 
court, a new Circuit court “and such inferior courts as now exist.” It 
is to the old ordinances, therefore, and not to the constitution, that we 
must look even for the names of the courts, and their jurisdiction and 
practice must be sought for in the early history of the state and in 
the English common law governing the courts from which ours was 


taken. 


EpwakD Q. KEASBEY. 


[To BE ConTINUED.] 





— 


IN THE MATTER OF THE APPLICATION FOR PROBATE OF THE ALLEGED WILL 
OF JOSEPH LAING, DECEASED. 


(Middlesex County Orphans’ Court, April Term, 1894.) 


Will — Proof of Execution — Acknowledg- 
ment of Signature—1. In New Jersey four 
things are requisite in the execution of a 
will: (1) It shall be in writing ; (2) It shall 
be signed by the testator; (3) The signature 
shall be made by him in the presence of 
two witnesses, or the making thereof ac- 
knowledged by him in their presence; (4) 
It shall be declared by him in their pres- 
ence to be his last will and testament. Each 
and every one of these requisites must be 
proved to have been complied with. They 
are not in the alternative. The third requi- 
site contains an alternative, but one of these 
must be proved to exist in connection with 
the other three requisites named. None of 
them can be dispensed with. 

2. In this state the rule as established by 
the Prerogative court is that the testator’s 
saying to the subscribing witnesses that a 
paper signed by them as witnesses is his 
will, is not an acknowledgment of the sig- 
nature within the meaning of the statute. 

3. The Orphans’ court is bound to follow 
the construction of the statute regarding 
the due execution of wills as made by the 
Prerogative court, rather than to follow the 
views adopted by courts of other jurisdic- 
tions, even though it be suggested that the 
views enunciated by them are more modern 
and more in conformity with the spirit of 
the times, leaving it to the Prerogative 
court to decide whether it will continue to 
follow the construction of the statute here- 
tofore given by it, or not. 

4. The object of the law in requiring 


that the signature of the testator to a will 
shall be made by him, or the making there- 
of acknowledged by him, in the presence of 
two witnesses, in addition to requiring that 
the testator shall also declare the paper to 
be his last will and testament in the pres- 
ence of those two witnesses, is to have proof 
of the genuineness of the signature by the 
subscribing witnesses without being obliged 
to resort to other evidence in addition to 
theirs as to whether the paper offered for 
probate contains the signature of the tes- 
tator or not. 

5. In the present case the subscribing 
witnesses had no knowledge whether or not 
the signature attached to the paper offered 
for probate was that of the testator, not 
having seen him sign it, or heard him ac- 
knowledge it to be his signature, or even 
being familiar with his signature. In the 
New York cases in which a different rule is 
held from that adopted by our courts in the 
construction of their statute (which is some- 
what similar to ours), the witnesses, or at 
least one of them, had seen the testator sign 
his name to the will, and this seems to be 
the ground on which those decisions are 
founded. 

Baskin v. Baskin (36 N. Y. 416) and Gil- 
bert v. Knox (52 N. Y. 125)—distinguished 
and explained. ~ 

Chaffee v. Baptist Missionary Convention 
(10 Paige 85), and Remsen v. Brinckerhoff 
(26 Wendell 325)--approved and followed. 
—( Syllabus by the Court.) 














IN RE WILL OF JOSEPH LAING, 


Mr. Runyon, of Plainfield, for the proponent. 

Mr. Marsh, of Plainfield, for the caveators. 

Rice, P. J.: Joseph Laing, formerly a resident of Dunellen, in the 
township of Piscataway, in this county, recently departed this life, leay- 
ing a certain paper writing purporting to be his last will and testament, 
which is offered for probate by his widow, who is named therein as 
executrix, and to whom the entire estate is bequeathed with the excep- 
tion of two legacies of ten dollars each, given to the daughters of the 
testator by a former wife; and the caveat has been filed on behalf of 
these daughters against admitting this paper to probate. The objections 
raised to its probate are two: (1.) That it was not properly executed in 
accordance with the laws of this state. (2.) That undue influence was 
exerted by the proponent over the testator, prejudicial to the interests of 
the caveators. 

The circumstances concerning the execution of the will are as follows : 
On the day the paper was executed Mr. Laing went to the office of Wil- 
liam H. Cole, at Dunellen, and said to him that he had a paper that he 
would like to have witnessed, and he wanted Mr. Cole to get another 
witness. Mr. Cole asked him, ‘‘ What is it that you want to have wit- 
nessed?” He replied, ‘“‘I have been making my will.” So Mr. Cole 
went out and got a Mr. Quick to come in, and when they entered the 
office Mr. Cole said to Mr. Laing, ‘‘ You say you want us to witness your 
will?” Mr. Laing said ‘‘ yes.” And they sat down and signed the 
paper as witnesses, both in the presence of each other and of the testator. 

It appeared from the testimony that the signature of Laing that is now 
on the paper was there at the time both of these gentlemen signed the 
will as witnesses. Mr. Cole says it was there when he signed the 
will as witness, but has no recollection whether he saw Mr. Laing write 
it or not. Mr. Quick, the other witness, also says that the signature was 
there then. Mr. Cole says that he came in with Mr. Quick and said to 
Mr. Laing, “You say you want us to witness your will?” And Mr. 
Laing said, ‘‘ Yes,” Mr. Quick being present, and that they both sat down 
and signed it; and after they had signed it he (Cole) said to Mr. Laing, 
“You say this is your last will?” and Mr. Laing said, ‘‘ yes.” It is also 
stated by both of the witnesses that Mr. Laing opened the will and read 
a part of it to them; it does not appear, however, whether it was before 
or after the signing that he read it. What Mr. Laing said at the time 
appears more in detail by the testimony of Mr. Quick, who says (as 
appears on pages 20 and 21 of the minutes) that when he came in Mr. 
Cole said to Mr. Laing, “ This is your will, and you want us to sign it ?” 
and Mr. Laing said that he did; and that the paper produced in court 
was the paper they signed at the time; that it laid on the desk when he 
came into the office, and that he did not have the paper in his hands 
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until Cole got up from the desk and he sat down and wrote his name 
there; and that Mr. Laing said to him and to Mr. Cole then in relation 
to the paper, that it was his will, and he read a few lines of it, but wit- 
ness does not remember what they were; but he said that Mr. Laing 
said, ‘‘I have two daughters, and they have been provided for, and that 
it was no more than right that I should make some provision for my wife, 
and so I have made my will.” 

The question presented for our determination is, whether under the 
evidence it appears that this paper was executed in conformity with the 
provisions of the statute of this state ? 

It will be observed that there is no attestation clause annexed to this 
will; and we must rely entirely upon the evidence given by the sub- 
scribing witnesses as to what was done at the time. 

Nowhere in the evidence does it appear that the signature purporting 
to be that of the testator, at the end of the will, was ever referred to by 
him, either directly or indirectly, and the subscribing witnesses have no 
knowledge, as far as the evidence goes, as to whether the signature is 
the signature of te testator or not. (See page 5, Mr. Cole’s testimony, 
and page 22, Mr. Quick’s testimony.) It will also be observed that the 
will is in two different handwritings. 

The statute of New Jersey upon this subject is, as was said by Mr. 
Justice Scudder in delivering the opinion of the Court of Errors and Ap- 
peals in the case of Ludlow v. Ludlow, 36 N. J. Eq. (9 Stewart 599), 
different from those found in the laws of other states, and prescribes for- 
malities to be observed in the due execution of wills that are not required 
in other jurisdictions. It differs also from the English statute upon this 
subject (1 Vict. C. 26, paragraph 9), as was clearly shown by Chancellor 
Runyon, sitting as ordinary in the case of Ludlow v. Ludlow, when be- 
fore the Prerogative court, reported in 8 Stewart 480. He said (p. 485): 
“‘The English statute provides that the signature shall be made or 
acknowledged by the testator in the presence of two or more witnesses, 
present at the same time, and that such witnesses shall attest and shall 
subscribe the will in the presence of the testator.” And he further said: 
“Our statute provides that the will ‘shall be signed by the testator, 
which signature shall be made by the testator, or the making thereof 
acknowledged by him, and such writing declared to be his last will in 
the presence of two witnesses present at the same time, who shall sub- 
scribe their names thereto as witnesses in the presence of the testator.’ 
(Rev., p. 1247.) It will be seen that it not only requires that the signa- 
ture be made or acknowledged in the presence of the witnesses, but that 
the testator declared the paper to be his last will in their presence. The 
English statute does not require the latter.” 

There, in my judgment, is just the difference between the two stat- 
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utes, and, consequently, the reason for the difference in the decisions 
based upon them respectively; the English statute simply requiring that 
the signature shall be acknowledged in the presence of the two witnesses 
who attested it; our statute going further and requiring not only the ac- 
knowledgement of the signature (if the witnesses have not seen the tes- 
tator sign the paper), but also, in addition thereto, the declaring by the 
testator of the paper to be his last will and testament. 

The first case in our state to which I shall refer is in the matter of the 
probate of the will of Gertrude Rice McElwaine, deceased, which came 
before Chancellor Zabriskie, sitting as ordinary in the October term of 
the Prerogative court in 1857. 3 C. E. Green 501. He said that there were 
four things that the statute required: first, that the will shall be in 
writing; secondly, that it shall be signed by the testator; thirdly, that 
such signature shall be made by the testator, or the making thereof ac- 
knowledged by him in the presence of two witnesses; fourthly, that it 
shall be declared to be his last will in the presence of those witnesses. 
That each and every one of those requisites must exist. They are not 
in the alternative. The third requisite contains an alternative, but one 
of those alternatives must exist. That is to say, he must make the sig- 
nature in the presence of the witnesses, or he must acknowledge the sig- 
nature theretofore made to be his, which acknowledgment must be made 
in the presence of the two witnesses. And, in addition to all this, he 
must declare the paper to be his last will and testament. In conclusion, 
the ordinary said in that case: “I have no doubt that this paper was in- 
tended by the testatrix as her will, and that, but for the statute, it 
ought to have effect given to it so far as she had legal power to make a 
will. But if one safeguard provided by statute is dispensed with, an- 
other may be, and if I do so in this case, where the construction is 
clear, I may as well dispense with the requirement of writing, or of two 
witnesses. The danger is of frittering away the statute to avoid its ef- 
fect when it works injustice.” He held that the will could not be ad- 
mitted to probate, and decreed that she had died intestate. 

The matter was further considered more recently by Chancellor 
Runyon, sitting as ordinary at the May term, 1882, of the Prerogative 
court, in the case of Ludlow v. Ludlow, above referred to, and the same 
rule was adopted by him as by Chancellor Zabriskie. But he went fur- 
ther and expressly held that the testator’s saying the paper is his will, is 
not an acknowledgment of his signature within the meaning of the stat- 
ute. See p. 475. 

I may say in passing, that the English cases referred to by Chancellor 
Runyon, of [lott v. Genge, 8 Jur. 323; Hudson v. Parker, 8 Jur. 786; 
and Shaw v. Neville, 1 Jur. (N. S.) 408, will not aid us at all in the in- 
vestigation of this case, because in those cases the subscribing witnesses 
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had not seen the signature at the time they signed the will as witnesses, 
and that was the ground upon which the court refused to admit the 
papers to probate as wills under the constructions given by them to their 
statute. 

When the case of Ludlow v. Ludlow was before the Court of Errors 
and Appeals (9 Stewart, 597), the same construction was given to the 
statute by Mr. Justice Scudder as was given in the earlier case of Mc- 
Elwaine above cited; and he held that it was safer and better to inter- 
pret the words of our own statute by the usual rules of construction and 
apply them to the facts of each case as it appeared, rather than follow 
the decisions of other states where the statutory requirements were dif- 
ferent from ours. In speaking of the last clause of the statute, which 
requires the declaration to be made by the testator that the paper is his 
will, he said: 

‘The last clause, relating to the presence of witnesses and the pres- 
ence of the testator, requires that all shall be together when the signa- 
ture is made, or the making thereof acknowledged, and when the declara- 
tion that it is his will is made,”—thus clearly recognizing, I think, the 
rule declared by Chancellor Runyon to be the law—that not only is the 
paper to be declared to be the testator’s will, but also, if the signature is 
not made in the presence of witnesses, there must be a declaration by 
the testator in addition to the declaration that it is his will, that the sig- 
nature annexed thereto is his, or words to that effect; there must be 
something declaratory of the genuineness of the signature. And he ap- 
proved of the rule laid down many years ago in the case of Compton v. 
Mitton (7 Hal. 70), and Combs v. Jolley (2 Gr. Ch. 625), that the better 
and safer rule is to require a literal construction of the statute in regard 
to the execution of a will. It is true that Mr. Justice Scudder, in the 
course of that opinion said : 

“Tt is not necessary that the testator should, by his own words, 
acknowledge the signature and declare the writing to be his last will ; 
this in some cases may be impossible through sickness or bodily infirm- 
ity. It may be done in his presence and hearing by another acting for 
him with his assent. Whitenack v. Stryker, 1 Gr. Ch.8. But he must, 
by some word or sign, clearly indicate his recognition of the testamen- 
tary act in which he is engaged, and of the genuineness of the signature 
and will which are presented to the witnesses for their attestation. The 
words used in the statute, ‘acknowledgment’ and ‘ declared,’ demand an 
open expression either in words or unmistakable acts, and we have no 
right to change their obvious meaning, or substitute conjecture for posi- 
tive proof of conformity to their requirement.” 

It has been intimated that the language used by Mr. Justice Scudder 
in this case modifies the former rule as laid down by both Chancellors 
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Runyon and Zabriskie, above cited. The language of Mr. Justice 
Scudder referred to is this: “ It is not necessary that the testator should, 
by his own words, acknowledge the signature, and declare the writing to 
be his last will;” but I think what follows shows to what the learned jus- 
tice referred, because, continuing he said: ‘‘ This in some cases may be 
impossible through sickness or bodily infirmity. It may be done in his 
presence and hearing by another acting for him with his assent.” And 
then follows the strong and clear language that “‘ The words used in the 
statute, ‘ acknowledgment’ and ‘declared,’ demand an open expression 
either in words or unmistakable acts; and we have no right to change 
their obvious meaning, or substitute conjecture for positive proof of con- 
formity to their requirement.” We are to take that in connection with 
the previous statement of the learned justice at the beginning of his 
opinion on page 599 that, “‘ The statute of March 12, 1851, prescribes 
the formalities to be observed in the due execution of wills and testa- 
ments, and unless these appear in some manner, there is no legal suffi- 
ciency to devise, pass or bequeath the estate and property of the owner.” 
And further on he says: “ The last clause, relating to the presence of 
witnesses and the presence of the testator, requires that all shall be 
together when the signature is made, or the making thereof acknowl- 
edged, and when the declaration that it is his will is made ;” and also 
‘“‘that the better and safer rule is to require a literal construction of the 
statute in regard to the execution of a will,” as was done in the earlier 
cases by our courts. So it clearly appears to me that Mr. Justice Scud- 
der did not intend to change the rule as theretofore adopted by the Chan- 
cellor, but expressly holds that in addition to the declaration to be made 
by the testator that the paper is his will, the testator must acknowledge 
the signature. And here it seems to me to be proper to express my 
opinion that according to the language of this statute, the legislature 
intended to require not only a declaration by the testator that the paper 
produced to the witnesses with his signature upon it was his will, but 
also that he should go further and acknowledge that signature in some 
way, so that proof of its genuineness might be made by the subscribing 
witnesses even though they had not seen him sign it, and that the ques- 
tion whether the signature attached to the will was the signature of the 
testator or not, should not be proved by outside evidence, that is, by evi- 
dence outside of the subscribing witnesses. This seems to be the view 
adopted by the English courts in the construction of their statute, which, 
however, as I have said, is different from ours, and requires less formal- 
ity than is required here. Dr. Lushington, in delivering the opinion of 
the Prerogative court of England, in Hudson v. Parker (8 Jur. 786, July 
4, 1844), in speaking of the execution of a will in the event of the wit- 
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nesses not seeing the testator actually sign it, and of his acknowledging 
the signature in their presence, said : 

‘“‘ Again, how is the signature so made to be proved, except by parol 
evidence, to exclude which was one great object of the statute? * * * 
Then, if the witnesses are to be cognizant of the making of the signa- 
ture when the execution is in that form, must they not see and be cog- 
nizant of the signature when the will is to be executed in the alternative 
form, by acknowledging the signature? The alternative form of execu- 
tion by acknowledgment is to answer the same purpose, it is to be 
equivalent in effect to actual signing, and ought not the acknowledged 
signature to be proved by the same mode of evidence, namely, by the 
subscribing witnesses ?” 

This, I think, clearly proves that the real object of the law is that the 
proof shall be made of the making of the signature by the testator, or 
his acknowledgment of it, by the subscribing witnesses, and not be left, 
as we are in the present case, to proof by outside parties that the signa- 
ture attached to the will is that of the testator. It is true, that in the 
case in the English court above referred to, it was held that the declara- 
tion that the paper was his will, would be sufficient; but, as I have 
shown before, the statute being different, the construction of that por- 
tion of the case will not help us here. The only evidence that we have 
in the present case, that the signature to this will is the signature of Mr. 
Laing, is that of a nephew of Mr. Laing, who has very little familiarity 
with his signature, and who says that he “‘thinks it is his.” I admitted 
this testimony at the time with a great deal of doubt, reserving the ques- 
tion to be determined afterwards. 

When the Farley will was before Vice Uhancellor Van Fleet, sitting 
as vice ordinary, 50 N. J. Eq. (5 Dick.) 435, the question involved here 
was somewhat presented, but it was not decided by him, because he 
held that the clear weight of proof showed that both of the subscribing 
witnesses saw the testator sign the will, and the learned vice ordinary 
intimated no view of his own upon the subject which could guide us 
here, although he spoke of the conflicting views held upon this subject, 
and of the decisions of the New York courts of appeals upon a statute 
similar to ours, which are different from the views expressed by the 
chancellors in this state. It is true, that Chancellor Runyon, in Ludlow 
v. Ludlow, said that he heartily approved of the principle which under- 
lies and produced the construction given by the New York Court of Ap- 
peals in Baskin v. Baskin, 36 N. Y. 416, and Gilbert v. Knox, 52 N. Y. 
125. Their statute is somewhat similar to ours, and the principle 
adopted by them was that a substantial compliance with the statute was 
sufficient ; but as the learned Chancellor stated that in the case then be- 
fore him there was no proof of any acknowledgment whatever, either in 
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word or in fact, we are unable to tell how far he meant to go in this 
matter, and we must take his adjudication as we find it—that the saying 
by a testator that a paper is his will, is not an acknowledgment of the 
signature within the meaning of the statute. In the present case there 
has been no acknowledgment of its signature, either in word or in fact, 
except by the testator’s stating that the paper was his will, the signature 
being nowhere or in no manner referred to. That declaration was simply 
a complying with one of the four requirements of the statute. 

In the case of Chaffee v. Baptist Missionary Convention, in the New 
York Court of Chancery, January, 1843, 10 Paige 87, it appears by 
the statement of the case that the testatrix, Hannah Chandler, after the 
subscribing witnesses went to her room, took the instrument which then 
had her name to it out of her drawer, and put her finger on her name 
and said, “I acknowledge this to be my last will and testament,” or 
words to that effect; but she did not admit in the presence of the wit- 
nesses that she had subscribed her name to the will, or that it was sub- 
scribed thereto by another person by her direction. After the witnesses 
had subscribed their names to the will, she delivered it to one of them 
with a request that he keep it; and he retained it accordingly until it 
was delivered to the Surrogate for probate after her death. So that is 
just as strong a case as the one before us. In that case the testatrix not 
only put her finger upon the paper where her name was, and said this 
was her will, but she also gave that will to one of the subscribing wit- 
nesses so as to be used and offered for probate after her death. That 
certainly was as much an acknowledgment of the signature and of its 
genuineness as were the acts of the testator in the present case when he 
said that the paper was his will, and when he read a portion of it and 
told the witnesses why he had made it. And yet we find that the will of 
Mrs. Chandler was not admitted to probate. Chancellor Walworth, in 
delivering the opinion of the court, said: ‘‘The putting her finger on the 
part of the will where the seal was, and acknowledging that the instru- 
ment was her last will and-testament, was merely a compliance with the 
directions of the third sub-division of the 40th section, which required 
her to declare the instrument which she asked the witnesses to attest, to 
be her last will and testament, but it did not supersede the necessity of 
an actual subscription in the presence of the witnesses, or an acknowl- 
edgment to each of them that she had previously subscribed it, or had 
directed some other person to sign it with her name which appeared 
thereon.” The learned Chancellor referred to the case of Remsen vy. 
Brinckerhoff, 26 Wend. 331, where Chief Justice Nelson, in speaking 
of the provisions of the statute concerning the execution of a will, said: 
“It is obvious that any one of these four requisites, in contemplation of 
the statute, is to be regarded as essential as another; that there must be 
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a concurrence of all to give validity to the act, and that the omission of 
either is fatal.” 

Although it appeared in that case that the testatrix had in fact signed 
the will in the presence of the subscribing witnesses, and that they were 
there for that purpose yet, because she did not formally declare that it 
was her will, in their presence, it was held not to be properly executed 
by her. 

The case of Chaffee v. Baptist Missionary Convention has been fre- 
quently recognized as an authority, not only by the courts of New York, 
but also by the courts of this State. It was cited with approval by Mr. 
Justice Depue, in Allaire v. Allaire, 37 N. J. L. (8 Vroom) 325, although 
the point on which it was there referred to was not this particular point 
of which I have spoken, but was upon the method of proving the fact 
generally of the execution of a will. 

It is true that apparently a somewhat different rule has been held 
by the court of appeals in New York in the two cases above re- 
ferred to in construing their statute, which is somewhat similar to 
ours. I think, however, that there are two answers to the proposi- 
tion that we should follow their ruling. The first is this: The Orph- 
ans’ court is an inferior court; and we are bound to follow the rules of 
law as actually declared, or as intimated, by our superior courts, rather 
than to follow the views adopted by courts of another jurisdiction, even 
though it be suggested that the views enunciated by them are more 
modern and more in conformity with the spirit of the times, leaving the 
question to the Prerogative court to decide whether it will continue to 
follow the rule as heretofore stated by them, or adopt a new rule in the 
construction of these matters. It has that power and authority ; we have 
not. 

Again, I think a clear distinction may be taken between those cases in 
the New York Court of Appeals and the case before us. And indeed the 
two New York cases above referred to have been distinguished even 
by the courts of that state in later decisions. In the case of Baskin v. 
Baskin, Judge Porter in delivering the opinion of the majority of the 
court, said: ‘* When, however, the testator produces a paper, to which he 
has personally affixed his signature, requests the witnesses to attest it, 
and declares it to be his last will and testament, he does all that the law 
requires. It is enough that he verifies the subscription as authentic, 
without reference to the form in which the acknowledgment is made ; and 
there could be no more unequivocal acknowledgment of a signature thus 
affixed, than presenting it to the witnesses for attestation, and publishing 
the paper so subscribed as his will.” 

It will be seen that the very ground upon which this decision rests is 
the fact that it appeared that the paper which was so produced as a will 
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was one to which the testator had personally affixed his signature; and 
it appeared in that case by the testimony of one of the subscribing wit- 
nesses, who was the draughtsman of the will, Henry Smith, that after 
drawing the will he read it over to the testator, and the testator sat on 
the side of the bed and wrote his name at the foot of the will, without 
assistance, and without spectacles, and that then they went for another 
witness. See page 416. And so the court had proof before them by 
the subscribing witness of the fact of his actually signing the will, 
although it was not’signed in the presence of the two subscribing wit- 
nesses, and proof being made by one of the subscribing witnesses 
that he saw him sign it, was the main reason for construing the 
declaration that the paper was his will, and his asking them to sigu it, 
as a verification of the subscription; the idea as I take it, of the judge 
was, that he had proof of the genuineness of the signature by one of the 
subscribing witnesses, without being obliged to go outside of them to get 
the proof as to whether in fact it was the testator’s signature or not; be- 
cause the judge expressly says, that where the testator produces a paper 
to which he has personally affixed his signature, and declares it to be his 
will, that that is a sufficient compliance with the statute. But how is the 
court to have proof of the ‘fact that he has personally signed it, except 
by the subscribing witnesses ?—unless they resort to outside testimony, 
which, as we have seen before, the courts of England hold, was the very 
object of the statute to prevent. 

A very strong dissenting opinion was filed, in the case of Baskin v. 
Baskin, which many think is a better statement of the law than met 
made by the majority of the court. 

In the case of Willis v: Mott, executor, (36 N. Y. 486), Chief Justice 
Davies called attention to the fact (page 489), that Mr. Mott handed the 
will to one of the witnesses and ‘said that it was his will; that it had 
been drawn by Andrew J. Hegeman, and that he had signed it in his 
(Mr. Hegeman’s) presence, and that he wanted the witness to sign as a 
subscribing witness, which he did. In that very case the learned Chief 
Justice recognized the authority of the case of Chaffee v. The Baptist 
Missionary Convention, above referred to, and in speaking of that case 
said: ‘The testatrix, who had subscribed the will by making her 
mark, but not in the presence of the attesting witnesses, afterward, and 
in their presence, placed her finger‘on her name and said, ‘I acknowl- 
edge this to be my last will and testament.’” It was held that the will 
was not duly executed. That the statute contemplates the subscription 
or the acknowledgment thereof in the presence of the witnesses, and the 
publication of the instrument as a will, as two distinct acts, and both are 
necessary to its due execution; arid the statute being clear and explicit in 
terms, courts are not authorized to vary it by construction, or to make 
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one act stand for both. Upon this branch of the statute, it is the sub- 
scription, not the will, which is to be acknowledged. It cannot be doubt- 
ed, that if, in that case, the testatrix, in addition to the publication, had 
declared that she had signed that paper, thus declared to be her will, and 
that her name was on it, that such declaration would have been held an 
acknowledgment of her subscription to the will. 

So we see that in the case of Willis v. Mott, what seems to control the 
court, was the fact that one of the subscribing witnesses had seen the man 
sign his name, and that he had acknowledged it to another. 

The other New York case referred to was that of Gilbert v. Knox. 
There was the usual attestation clause attached to the will—which by the 
way was omitted in the will under consideration in the case of Baskin 
v. Baskin, above referred to. The only question considered in the case 
of Gilbert v. Knox, was as to the publication of the paper as the testa- 
tor’s last will and testament. Judge Andrews says in his opinion (page 
128): ‘* Proof was made before the surrogate, by affidavit of the sub- 
scribing witnesses, to the will and codicils of the facts necessary to their 
due execution, but probate was refused, upon the ground that it was dis- 
closed by the testimony of John F. Colin, that there was no valid publi- 
cation. In this the surrogate erred; and, without considering whether 
the testimony of this witness, if it tended to establish a want of publica- 
tion, should prevail against the other proof and circumstances in the case, 
we are of opinion that upon his evidence there was a valid publication of 
the will.” 

The testimony was that Colin stated that he said to the testator that it 
was necessary that he should request the witnesses to sign as witnesses, 
and that he asked Mr. Knox whether it was his will, and if he wished 
them to sign as witnesses; that the testator said nothing, made no reply, 
that he asked him no question; and then the witness added, ‘‘I have no 
doubt he heard what I said; Mr. Knox took the paper in every case.” 
(See page 128.) 

Judge Andrews says in his opinion, on page 130: “ This case, although 
new in instance, is within the principle of the cases cited. The fact that 
the instrument in question was the will of the testator was made known 
to all the parties by the public declaration of Colin, who had charge of 
its execution. He assumed to act and to speak for the testator, and this 
agency was consistent with his relation to the testator and the will. The 
testator made no dissent, and when the witness had signed the will he 
took it into his possession and thereafter retained it.” 

I might say here, however, in passing, that this view is directly con- 
trary to those recently expressed, both by the Chancellor and by the 
Court of Errors and Appeals, in the case of Ludlow yv. Ludlow, above 
referred to, in our own state; and I think that an examination will clearly 
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show that no such acknowledgment or declaration will meet the require- 
ments of the law here. In the Ludlow case the testator made no 
acknowledgment of his signature, and no declaration that the paper was 
his last will and testament, although his brother, who called the witnesses 
in, stated in his presence and hearing, that it was his will, and that he 
wanted the witnesses to sign it, and although the testator signed the 
paper in the presence of Mr. Harrison, one of the subscribing witnesses, 
who signed it when the testator signed it, but before Mr. Miller, the other 
subscribing witness, who was about ten feet away, had signed it; yet the 
testator said nothing, but merely remained silent when his brother said, 
that it was his will that he wanted the witnesses to sign, Mr. Justice 
Scudder saying in the Court of Errors and Appeals, that there was no 
acknowledgment of the signature, nor any declaration of the testator 
that the writing was his last will and testament, in the presence of two 
witnesses present at the same time ; and that it was left uncertain by the 
evidence, whether the request made by Mr. James C. Ludlow, when he 
went to Mr. Miller and asked him to witness the will was heard by his 
brother, the testator, who was standing inside at the desk. 

The cases of Baskin v. Baskin and Willis v. Mott are distinguished 
in a later case in New York. In the case of Sisters of Charity v. Kelly 
et al. 67 N. Y. 413, Judge Folger, in delivering the opinion of the court, 
said: ‘In the absence of a subscription in the presence of the witnesses 
there must be substantially such an acknowledgment, and the law will 
not deem sufficient proof of subscription which does not come up to this.” 
He cites with approval the case of Chaffee v. Baptist Missionary Con- 
vention, 10 Paige 85, above referred to, aud he distinguished the case of 
Baskin v. Baskin, and says: ‘‘In that case there was proof by one wit- 
ness of the actual signature by the testator; and it is there said that the 
testator verified the subscription of his name as authentic, and stress is 
laid upon the production of the paper to which he has personally affixed 
his signature.” And further on the learned judge says, in speaking of 
the case of Willis v. Mott, 36 N. Y. 486, above referred to: ‘The proof 
of subscription was made out in part from the attestation clause, which 
was explicit, that an acknowledgment of the subscription relied upon 
was made to the witnesses. ‘The signature of the testator relied upon 
was proven to be in his handwriting. The testator acknowledged to one 
of the witnesses that he had signed the will; another saw that signature 
and knew that it was signed by the testator.” 

This, then, seems to be the ground upon which the New York courts 
base their rulings: That the fact of the genuineness of the signature 
may be proved by the subscribing witnesses, and that if either one of 
the subscribing witnesses had seen the testator sign the paper, or heard 
him acknowledge the signature to be his, that his acknowledging such a 
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paper so signed to both of the subscribing witnesses to be his last will 
and testament, is a substantial compliance with the statute, and is a veri- 
fication of the signature even though only one of the subscribing wit- 
nesses saw him actually sign it or heard him acknowledge that the sig- 
nature was his. But those facts do not exist in the case at bar; none 
of the subscribing witnesses having seen the testator. sign the paper or 
heard him declare that it was his signature; neither are they competent 
from their own knowledge to state whether or not the signature is his. 

There are a few other New York cases which may be read with inter- 
est in this connection. In the matter of the will of Ambrose S. Higgins, 
deceased, 94 N. Y., 556, one of the witnesses, Stoker, testified that he ~ 
was present at the time the testator produced his. will, which was drawn 
up in his.own handwriting, and Jones, the other witness, asked the tes- 
tator if the signature to the will was his, and he replied that it was. 
Here, then, was a clear acknowledgment of the signature. 

In the case of Lane v. Lane, 95 N. Y., on page 500, there was evi- 
dence that the testator subscribed his name in the presence of the wit- 
nesses. This case cites with approval the decision in Chaffee v. Bap. 
M. C., 10 Paige 85. 

In the matter of the will of Lewis S. Phillips, 98 N. Y. 272, the tes- 
tator produced his will before Mr. William A. Beach, a well known prac- 
ticing lawyer, who was acquainted with the testator and knew his hand- 
writing. The witness, Beach, had some conversation with the testator 
as to the legality of his will, and advised him to have it redrawn, Mr. 
Beach’s principal objection being that there. was no attestation clause. 
But the testator said he had no fears of it, having drawn it himself from 
a will of some other person whom he named. So in this case there was 
the evidence of the attesting witness, Mr. Beach, who was acquainted 
with the handwriting of the testator, that it was in his handwriting, and 
the further declaration of the testator to the witness that he had drawn 
the paper himself, a clear admission of the signature, admitting that the 
paper was in his own handwriting, and so it was held by the court that 
the declaration that the paper was his will was sufficient, it being shown 
to be in his handwriting, which is directly in accord with the views pre- 
viously expressed by the court. 

In the matter of the will of Edwin B. Hunt, 110 N. Y. 281, it was 
shown that the subscribing witnesses recognized and knew the hand- 
writing of the testator, and the will had also an attestation clause, which 
was written by him and signed by the subscribing witnesses, and the 
court said that if the will was acknowledged in the presence of the sub- 
scribing witnesses, that would be a sufficient acknowledgment to the sig- 
nature within the rule heretofore laid down by that court, and referred 
to the Phillips’ will in 98 N. Y., above cited, where the proof was made 
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as we have stated, that the testator said to one of the subscribing witnes- 
ses that he had drawn it himself. 

The last case in that court, which has come under my observation, is 
that of the will of James Mackay, deceased, 110 N. Y. 611. According 
to the facts as set forth in the opinion of Judge Earl, it appeared that: 
‘The subscribing witnesses came to the dwelling house of the deceased 
by previous appointments, and while seated at his writing desk he said 
to them: ‘Gentlemen, what I sent for you was to sign my last will and 
testament.’ Thereupon he took from his writing desk the instrument 
offered for probate and laid it before the witnesses and said: ‘It is now 
all ready awaiting your signatures.’ He then presented the instrument 
to the witness, Mr. McCarrier, for his signature, and he signed it, saying 
as he did so, ‘I am glad, Father Mackay, yoa are making your. will at 
this time ; I do not suppose it will shorten your life any,’ to which he re- 
plied, ‘ yes, he wanted it done and off his mind;’ and then the witness 
Mulligan, who had joined in this conversation, signed the instrument as 
a witness. At the time of exhibiting the instrument to the subscribing 
witnesses he told them it was his will, but he handed it to them so folded 
that they could see no part of the writing except the attestation clause, 
and they did not see either his signature or the seal.” The court held that 
that was not even a substantial compliance with the statute, as they did 
not see his signature, although there was the attestation clause there, and 
although they had been specifically sent for to witness the will, and he 
had told them that it was his will and they had conversed about it; it 
was held, by the court, to be not even a substantial compliance with the 
statute, and they differed from Chief Justice Davis in his opinion in the 
case of Willis v. Mott, wherein he held that the statute did not require 
that the testator should exhibit his subscription to the will at the time he 
made the acknowledgment. Judge Earl closes his opinion with this 
language: ‘“‘The formalities prescribed by the statute are safeguards 
thrown around the testator to prevent fraud and imposition. To this 
end the witnesses should either see the testator subscribe his name, or 
he should, the signature being visible to him and to them, acknowledge 
it to be his signature.” 

I find upon examination, that the statute of New York is somewhat 
different from our statute. It has been held that under their statute it is 
not necessary that the attesting witnesses to a will should subscribe in 
the presence of each other. Hoysradt v. Kingman, 22 N. Y. 377. That, 
perhaps, may be the reason for the courts construing the statute in the 
manner they have done in cases where there was proof of the fact of 
the testator’s having signed the paper, made to one subscribing witness 
only, and not to another, although the declaration that it was his will was 
made to both. Our statute, however, requires the entire testamentary 
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act to be done in the presence of two witnesses present at the same time. 
Rev. p. 1247, Sec. 22. 

I think that the tendency of the decisions in New York is, to require 
a literal compliance with their statute in the matter of executing a will 
for one form that in the case of the Sisters of Charity v. Kelly, above 
referred to, the Court of Appeals of that state held that the paper offered 
as a will was not executed in accordance with their statute, and refused 
its admission to probate even though the testator had in fact signed 
the paper, and the paper was undoubtedly intended by him as his will; 
and although it was urged that it was a substantial compliance with the 
law, that doctrine made very little headway there. The state of facts 
ot the case was as follows, p. 411: 

“It appeared from the evidence of the witnesses, Mr. Carthy and 
Van Cleef, that the testator presented the instrument to them, saying ‘I 
drawed up a will for fear anything might happen me before coming back. 

-In case there was any discussion about the trifle of money I have I want 
you to witness this will.’ At that time the name ‘J. Kelly’ was writ- 
ten in, as appears in the last clause. The witnesses then signed their 
names, and thereafter the testator wrote the name ‘J Kelly,’ as it ap- 
pears in the attestation clause.” The court said, that the paper was 
invalid, and that Mr. Kelly died intestate. 

It is said that a court should be very loth to refuse to admit to probate 
a paper writing which the testator died believing was in fact his will, and 
which contains his expression of how and in what manner he desires his 
property disposed of when he shall have passed away. With that view 
I fully agree, but if the requirements of the law have not been met the 
paper purporting to be a will is inoperative. To hold otherwise, we 
might as well set aside the statute entirely. In this connection I think 
that the views expressed by Brett, L. J., in giving his judgment in the 
case of in re the goods of Mary Gunstan (L. R. 7, P. D., page 111), wiil 
be read with interest. The learned judge said: “ In this case we have 
a document which is in form a will, leaving a large amount of property, 
and it is undoubted that the testatrix meant thereby to deal with her prop- 
erty in the manner therein pointed out. It is equally clear that she 
signed the document, meaning it to be her will; and equally clear that 
she thought she was complying with the requirement of the statute ; and 
that this document represents her last and final intentions as to the dis- 
position of her property. That being so, no one can be astonished if the 
court should have made every endeavor to uphold it so far as it could in 
accordance with law. For one must feel distressed at the result that the 
disposition of her property, which this lady intended to make, must 
depend upon the accident of putting a piece of blotting paper a quarter 
of an inch higher or lower. But we have to consider here an enactment 
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of a statute in which there is no elasticity. We are bound to say whether 
this particular will complied with the requirements of the statute. I 
think it did not; and our decision must be attended with the unhappy 
consequences that the clearly known and expressed intention of this lady 
with regard to her property must be set aside, and persons whom she 
clearly meant to benefit be bereft of all the benefits under it.” 

Such was the opinion of one of the most learned and able of England’s 
judiciary in a recent case, in 1882, giving his judgment as a member of 
the high Court of Appeals; and it will be noticed on an examination, both 
of the judgment given in this case in the Court of Appeals, and in the 
lower court, that the judges insisted that it should be clearly shown that 
the requirements of the statute had been met. 

The conclusions that we must reach are, that this paper writing now 
offered for probate, was not executed according to the laws of New Jer- 
sey, and consequently cannot be admitted to probate, and we must also 
decree that Mr. Laing died intestate. 

ABSTRACTS OF RECENT CHANCERY DECISIONS. 
(Filed at the May Term, 1894.) 








THOMAS A. EDISON AND GEORGE E. GOURAND v. EDISON UNITED PHONOGRAPH 
CO. AND OTHERS. 


Corporation—Receivership—Insolvency—Powers of Directors. 


On the application for the appointment of a receiver heard on bill and 
affidavits on the part of the complainants and affidavits on the part of 
the defendants. 

The conclusions by Vice Chancellor Van Fleet were published in the 
May number of the Law Journau. He filed an opinion at the opening 
of the May term and prepared a syllabus which is as follows: 

1. Nothing short of present actual insolvency will warrant the ap- 
pointment of a receiver to wind up a corporation. Expected insolvency 
at some time in the future is not sufficient. 

2. A court of equity, in the exercise of its general jurisdiction may 
appoint a receiver of a corporation, either because it has no properly 
constituted governing body, or because there are such dissensions in its 
governing body as to make it impossible for the corporation to carry on 
its business with advantage to its stockholders, but this power is always 
exercised with great caution and only for such time and to such an ex- 
tent as may be necessary to preserve the property of the corporation 
and to protect the rights of its stockholders. 

3. So long as the directors of a corporation keep within the scope of 
their powers and act in good faith and with honest motives their acts are 
not subject to judicial control or revision. 
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4. If the stockholders of a corporation disapprove of the company’s 
management, conducted without fraud or gross abuse of trust or consider 
their speculation to be a bad one, their remedy is to elect new officers or 
sell their stock and withdraw. 

5. Where the question is one of mere discretion in the management 
of corporate business by directors, remedy cannot be had by application 
to a court of equity. 

6. Where the majority keep within the scope of the powers of the 
corporation, no court has power to substitute the judgment of a minority 
of the directors for that of the majority. 

Mr. R. Wayne Parker and Mr. Cortlandt Parker for complainants. 

Mr. A. Q. Keasbey and Mr. Charles A. Beaman, of New York, for 
defendants. 


ANNA M. FOREST, ADMINISTRATRIX OF THE ESTATE OF SAMUEL FOREST, DE- 
CEASED, v. RODMAN M. PRICE ET. AL. 


Contempt of Court—Jurisdiction—Order relating to Funds received 
Jrom the U. S. Government. 


On motion to punish for contempt. 

1. It is no excuse for contempt of an order of court that the order is 
founded on error or law or fact. The error must be questioned by direct 
proceedings to review the order, not by disobedience. 

2. The contemner of an order of a court, however, may show, in de- 
fence, that the court was without jurisdiction to make the order disobeyed, 
and hence that there was, in legal effect, no order. 

3. Jurisdiction is the right to adjudicate concerning the subject mat- 
ter in a given case, to constitute which it is essential that the court have 
cognizance of the class of cases to which the one adjudged belongs; that 
the proper parties be before the court and that the point decided, in sub- 
stance and effect, be within the issue made by the pleadings. 

+. An order of the Court of Chancery, in a proceeding in aid of an 
unsatisfied judgment at law, which contemplates the conversion, pending 
suit, of moneys, which by law, are exempt from application to the liqui- 
dation of the judgment debtor’s obligations, or which requires an act 
which, if done, would contravene public policy and be void, though 
erroneous, is without the court’s jurisdiction 

5. When the government of the United States restored to P., a former 
purser in the navy, his private moneys which his successor in office, 
without authority of the U. S. borrowed from P. for the use of the govern- 
ment, but which, in fact, they did not apply to that use, those moneys are 
not clothed with any sacredness which exempts them from the creditors 
of P. 

6. An order which forbade P. from endorsing drafts delivered to him 
by the U. S. Treasury for such moneys, for a few days, pending hearing 
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on an order to show eause why they should not be endorsed to a receiver, 
does not contravene public policy by delaying the fiscal operations of 
the government. 

7. An assignment of a claim against the United States, which has been 
established and ascertained, in obedience to an order of the Court of 
Chancery in a proceeding in aid of an unsatisfied judgment at law, ob- 
tained and prosecuted in good faith, is not such an assignment as is for- 
bidden and made a nullity by the 3477th section of the Revised Statutes 
of the United States. 

8. The exercise of a court’s power to punish for contempt has a two- 
fold aspect ; first, the proper punishment of the guilty party for his dis- 
respect of the court or its order, and second, to compel performance of 
some act or duty required of him by the court which he refuses to per- 
form. In the former case the court, having regard to the gravity of the 
offense, will itself determine the nature and extent of the punishment, 
and in the latter case the party refusing to obey should be fined and im- 
prisoned until he performs the acts required of him or shows that it is 
not within his power to do so. 

Mr, Cortlandt Parker for complainant. 

Mr. Joseph D. Bedle for defendant. 

Opinion by the CHANCELLOR. 





STATE, PENNSYLVANIA R. CO., PROSECUTOR, v, KREUTZMANN. 


(New Jersey Supreme 


Justices’ Courts—Service of Summons— 
Foreign Corporations.—The service of sum- 
mons out of a justice’s court on a foreign 
corporation is governed by section 18 of the 
Justices’ court act, and not by section 88 of 


Court, July 3, 1894.) 


A ticket agent of a railway company is 
not a representative of the company within 
the designation of the former act, and ser- 
vice on such an agent gives no jurisdiction 
to a justice’s court. 





the Corporations act. 

In an action by Nathan Kreutzmann against the Pennsylvania Rail- 
road Company there was judgment for plaintiff, and the State, at the 
prosecution of the railroad company, sued out a writ of certiorari. Re- 
versed. 

Argued at the February term, 1894, before DepuzE, Van SyCKEL and 
REED, JJ. 

Mr. William S. Gummere for plaintiff. 

Mr. William D. Tindall for defendant. 

DepvuE, J.: The 18th section of the act constituting the court for the 
trial of small causes provides the mode of serving a summons issued out 
of that court by service on the president, treasurer, cashier, or clerk of 
said corporation, and, if not found, on any of the directors or managers 
thereof. Railroad Co. v. Bennett, 47 N. J. Law (18 Vr.) 275. A sum- 
mons issued out of the court for the trial of small causes must be served 
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as directed by the act to give the justice jurisdiction. Prior to the act 
of 1892, the court for the trial of small causes had no jurisdiction of a 
suit against a foreign corporation. Manufacturing Co. v. Carty, 53 N. 
J. Law (24 Vr.) 336. The act of 1892 simply amended the seventh sec- 
tion of the justices’ courts act. That section as it stood originally, pro- 
vided “that any body politic or corporate in this state may sue or be 
sued in any court for the trial of small causes in any action or proceed- 
ing over which said court has jurisdiction.” Revision, p. 539. The only 
change made in this section by the act of 1892 was in inserting in that 
section, as it originally stood, the words “or of any other state,” after 
the words ‘‘any body politic or corporate in this state.” P. L. 1892, p. 
182. The effect of the latter act was to confer on these courts jurisdic- 
tion over corporations of other states. But the 18th section of the small 
cause act, which specifically provided for the mode of serving process 
on corporations, was not altered. That section was left in the same con- 
dition as it was when Railroad Co. v. Bennett was decided. The 88th sec- 
tion of the corporation act, which provides for service on a foreign cor- 
poration or body corporate not holding its charter under the laws of the 
state (Revision, p. 193), applies only to process issued out of the higher 
courts, and not to justices’ courts. Railroad Co. v. Ditton, 36 N. J. Law 
(7 Vr.), 361. 

The summons in this case was served on Francis Thorne, a ticket 
agent of the defendant, at the Rahway station. Mr. Thorne was not a 
“‘representative” of the company within the designation of the 18th sec- 
tion of the justices’ courts act; consequently the justice had not juris- 
diction of the case, and the judgment should be reversed. 





ESSEX PUBLIC ROAD BOARD v. NEWARK AND SOUTH ORANGE RAILWAY CO. 


Essex Public Road Board—Chosen Freeholders—Power over Streets— 
Electric Railways— Ultra Vires. 


(Essex Circuit Court, July 30th, 1894.) 


Mr. Joseph A. Beecher for plaintiff. 

Messrs. Wilbut A. Mott and James E. Howell for defendants. 

Depue, J.: This was an action on a contract made between the Essex 
Public Road Board and the Newark and South Orange Railway Com- 
pany, allowing the street railway company to construct its railroad, with 
poles and electric wires, on one of the roads of the Essex Public Road 
Board, which is now one of the roads in charge of the Board of Chosen 
Freeholders of the county of Essex. A demurrer was filed to the declara- 
tion. The demurrer raises two questions : 

Ist. Whether the. Essex Public Road Board is a corporation and ca- 
pable of becoming an obligee. This question is settled by an earlier 
case. (Essex Public Road Board vy. Skinkle, 49 N. J. L. (20 Vr.) 641.) 
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This cause of demurrer is not sustained. 

2d. Whether this agreement was not ultra vires, that is to say, whether 
the Essex Public Road Board, in its shorn condition caused by recent 
legislation, had any power to make such a contract, and whether the 
legislation did not divest the road board of all power except a scintilla 
of power, and make it a mere agent of the board of freeholders. 

Ido not find it necessary to decide this important question at this 
time, for two reasons: first, because I regard this agreement as a volun- 
tary agreement, and secondly, what is more important, because there are 
some of the breeches of the contract alleged in the declaration that 
touch upon emendation and repairs, duties that devolve upon the road 
board as an executive committee of the Board of Chosen Freeholders. 
I think an agreement with the Overseer of Highways with regard to 
such matters would be a valid agreement and not ultra vires, and there- 
fore an agreement with the public road board, regarded merely as a 
committee, would be valid. 

The other questions will necessarily arise when the case comes to 
trial. 





GEORGE CORLIES, WHO SUES, ETC., ». THE C. G. MAYER ICE MACHINE CO, 
(Essex Circuit Court, August 13, 1894.) 





Qui tam — Practice— Appearance—Corpora- 
tion.—In a qui tam action the note of the 
commencement of the action and the en- 
dorsement of the summons are necessary to 
give the court jurisdiction, and a motion to 
set aside the process as defective in this re- 


An entry in the clerk’s docket, giving the 
return day of the summons and not the day 
of issue is insufficient. 

An endorsement on the summons refer- 
ring to the act of March 8, 1877, and not to 
the amended act of May 1, 1894, is insuffi- 





spect, may be made even after an appear- cient. 
ance for the purpose of a collateral motion, 


This suit was a qui tam action, instituted for the recovery of a penalty 
of two hundred dollars imposed upon corporations for failing to file an- 
nually a list of officers, directors, etc., within the time fixed by statute. 

The original act requiring this to be done is incorporated in the act 
concerning corporations, Revision, page 185, section 49; and was after- 
wards amended by an act approved March 8th, 1877, page 103; and was 
afterwards further amended by an act approved May Ist, 1894, chapter 
135. 

On application of the defendant, Judge Child had set aside the service of 
the summons in a previous suit between the same parties on the ground 
of defective service, costs being awarded to the defendant. 

The plaintiff, on May 14, 1894, brought a second suit for the same 
cause of action. After service of the summons. in this suit the defendant 
applied for and obtained an order staying further proceedings until the 
defendant’s costs in the former action had been paid. These costs were 
paid and defendant filed his declaration. The defendant then gave no- 
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tice of an application for a rule to show cause why the summons and 
service in the second suit should not be set aside, for the following rea- 
sons: First, because no special note had been made of the day, month 
and year of the institution of the suit, as required by section 1 of the 
act relating to suits instituted by common informers. Revision, Practice, 
section 253, page 888; second, because the title of the statute upon which 
the action was founded, was not properly endorsed upon the summons, 
according to section 2 of the same act. 

It was admitted that the following note was made in the Clerk’s docket 


before the summons was issued: 


Circuit Court. 
: } Sums on Cont. 
George Corlies, who sues, | Returnable May 24, 1894. 


v. 
The C. G. Mayer Ice Machine Co. f Cowles & pp 


The endorsement on the summons was as follows: ‘‘This action is 
founded upon section 49 of the statute of the state of New Jersey en- 
titled ‘An act concerning corporations,’ as amended by an act of March 
8, 1877.” 

Mr. Frederick F. Guild for the motion. 

Messrs. Cowles &: Carey contfa. 

Counsel for plaintiff insisted that the defendant had waived its right to 
make objection to any defect connected with the issuing of the process, be- 
cause of its appearance in court after service of summons in the second 
suit, the appearance referred to being the occasion when the defendant 
applied for and obtained an order staying the second suit until costs due 
the defendant in the former suit had been paid. 

CuILp, J., held, that the court, never having had jurisdiction over the 
subject matter, had not acquired it by the appearance of the defendant. 
He held that the entry of the suit in the clerk’s docket was not such a 
special note‘at the commencement of the action as the law required, be- 
cause it did not state on what day, month or year the suit was instituted, or 
what the penalty was for, or on what statute it accrued, following the 
Supreme court in the case of Ackerson v. Zabriskie, 7 N. J. Law, (2 
Hals.) 167, and Griffith v. West, 10 N. J. Law, (5 Hals.) 301, and he 
also held that inasmuch as the second suit had been instituted after the act 
of 1894 became a law, the title of that statute should have been endorsed 
upon the process instead of the title that was used. 





MISCELLANY, 


OUR PORTRAIT. | Bedminster, Somerset county, October 10, 





1848, He was prepared for college with 
Rev. Henry P. Thompson, and entered Rut- 
ger’s College in the Fall of 1867. He re- 
mained there until the Spring of 1869, re- 


MR. JOHN L. CONNET. 


Mr. John L. Connet, a most successful 
young lawyer of Flemington, was born near 
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ceived the degree of A. B. in 1870, and of 
A. M. in 1878. He taught school for one 














year, and read law with R. 8. Kuhl, Esq., 
of Flemington, was admitted to the New 
Jersey Bar as an attorney in November 
term 1873, and as Counsellor in November, 
1876, He has always practised at Flem- 
ington. 
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COUNSELLORS. 
James F. Stewart, Charles K. Chambers, 


Samuel A. Atkinson, Thomas N. McCarter, 


Jr., Joseph K. Franks, William Hyres, 
Ernest V. A. Belfatto, George H. Bruce, 
James B. Dill, Charles B. Storrs, Francis M. 
Eppley, Clifford S. Sims, Samuel P, Savage, 


ATTORNEYS, 


David D. Carney, Harrison; Harmon P. 
Tunison, Trenton; William T. Boyle, Cam- 
den; William M. Rysdyk, Paterson; Bur- 
rows C. Godfrey, Atlantie City; George J. 
Bergen, Camden ; Nelson L. Petty, Trenton ; 
Ernest Watts, Burlington; Howard A. 
Reynolds, New Brunswick; Charles W. 
Brower, Newark; Edwin A. 8. Lewis, Ho- 
boken; Jonathan Hand, Jr., Cape May 
Court House; Robert Lanton Flemmiug, 
; Harry C. Moore, Newark; 








Henry G. Pilch, Newark; Charles C. Kel- 
ley, Jersey City; William M. Clevenger, 
Atlantic City; Louis A. Repetto, Atlantic 
City ; Forster W. Freeman, Paterson ; Wil- 
liam J. Ball, Hoboken. 





THE OLD RECORDS OF THE 
SUPREME COURT. 





‘An important work has been going on for 
several years, in the office of the clerk of the 
Supreme court, under the personal direction 
of Mr. Lee. He has undertaken the sorting, 
arranging and indexing the papers in all the 
cases from the beginning down to about 
1840, when the existing indexes began. The 
old papers were all mixed up at the time of 
the fire in the State House, in 1885, and 
there never was any proper index to the 
papers on the minutes, and it was impossi- 
ble to find the papers in an old case. The in- 
dex is made by the names of the parties with 
references to their residences and occupa- 
tions, There are already about a million of 
names in the index. 

The papers and parchments are being 
sorted alphabetically, with reference to the 
names of both the plaintiff and defendant, 
and it has now become easy to find the pa- 
pers in ‘many old cases. It became import. 
ant a short time ago, in order to establish a 
title in Monmouth county, to find out 
whether a sale had taken place under an 
execution, against William Alexander, Earl 
of Sterling, and the execution was readily 
found with the sheriff’s return, showing that 


_the lands had been sold. The old papers 
‘thus rendered accessible, will throw a great 


deal of light upon the early history of New 
Jersey. 

_ The first book of the minutes of the Su- 
preme court of West Jersey, held at Bur- 
lington, is in the clerk’s office in Trenton. 
The title page reads as follows : 


“ BURLINGTON, 88. 
“THE COURT BOOKE. 

“ Containing the Orders and Proceedings 
of the Court at Burlington and Liberties, 
Jurisdictions and Precincts thereof. 

“1681.” 

The first entry is the oath of office of 
the Judges. 

“At the Court March 25, 1681. 

“Wee, whose names are hereunder writ- 
ten (being chosen Commissioners for ye 
Province of West Jersey from ye 25th 
of the lst moneth called March 1681 for one 
whole year next ensuing by the comon vote 
of the People) doe hereby promiss that wee 








288 


will truly and faithfully discharge our re- 
spective trusts according to the laws of the 
said Province and tenour of ye concessions 
thereof in the respective offices and duties 
and doe equal Justice and Right to all men 
according to our best skill and Judgment 
without corruption favor or affection. 

“By us 

Robert Stacy 

Thos Ollive 

Saml Jennings 

Thomas Budd 

John Thompson 

Thomas Lambert 

Mahlon Stacy 

Commissioners.” 

Most of these men were signers of the 
original Concessions and Agreements of the 
Proprietors of West Jersey, dated March 3, 
1676. The name of Edward Bradway or 
Broadway, is preserved in Broadway street, 
now called Broadway, in Salem. He was 
the grandfather of Elizabeth Bradway, who 
was married to Edward Keasbey, in Salem, 
in 1723. 

The following orders are found on the first 
page of this Court Book: 

“May 3, 1681. It is further ordered that 
all persons concerned bring in their princi- 
pall deeds at or before ye next court, which 
will be on Tuesday, the seventh of ye fourth 
moneth called June next ensuing, or at the 
said Court to give sufficient and satisfactory 
reason for their ommission thereof, that such 
deeds may be recorded according to the pur- 
port of ye concessions.” 

“May 3, 1681. It is further ordered that 
English silver money shall from hence- 
forth pass at the rate following, (viz.) The 
shilling at one shilling six pence and soe 
proportionally at the same rate for greater 
or lessor peeses of money, and further that 
’ the Kings copper farthings shall pass for 
one half penny a peese, and a copper half 
penny of the same re shall passe for one 
penny a peese, provided that no person or 
persons be compelled or compellable to take 
above six pence of said copper coyne in one 
paymt, This to continue till further order.” 


Richard Guy 
Edward Bradway 





A UNIQUE TRANSCRIPT, 


Tue Law JouRNAL is indebted to Wm. 
T. Kraft, Esq., of the Camden county bar, 
for the following unique transcript for dock- 
eting judgment. It takes a place among 
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the legal curiosities from time to time pub- 
lished in this magazine: 


“Tn the Court for the trial of small causes 
before ——, Justice of the Peace. 
“Glo—— County, ss. 
“W— J—and J—J— 
partners trading as 
& Co. 


An action upon 
¥y | contract. 


J—sS—., J 

“May 14th, 1890. Issued a summons at 
the instance of the above named plaintiffs, 
who are partners trading, in the City of 
Phila, Penna, to our City Marshall in W——, 
and county aforesaid, citing J s—., 
defendant also of the same city and county 
aforesaid to appear before me at my office 
in said city on Monday the 14th day of 
May, 1890, at 10 o’clock in the forenoon of 
said day to answer to a claim made by said 
plaintiffs, against him the said defendant 
for the amount of Fifty dollars as per state 
of demand and certified account of original 


entries ‘ by affidavit before a Notary Public 
in the City of Phila, Penna,’ and the same 
filed in my office on or before said day for 
the hearing. The said Marshall made his 
return with the proper indorsement on sum- 
mons in due season, May 14th, 1890, the 
day and hour having arrived for the hear- 
ing of the above named cause when the 
court was ready for the said plaintiffs or 
their Counsel J—— B——., of W——,, New 
Jersey, to move the cause if in court; but, a 
very unusual occurrence, neither did the 
plaintiff, nor their counzel, nor did the de- 
defendant appear to that time, nor at any 
other time during the day to plead, nor to 
defend the cause, and [ was left to hold my 
Court alone, to use my own discretion, as 
the circumstances seem to require. Upon 
reflection I considered the defendant’s ab- 
sence equivalent to a confessed judgment; 
and I also passed judgment in favor of the 
plaintiffs for their full claim as per state of 
demand for Fifty dollars, with interest from 
date Jany 10th, 1890, together with the costs 
of suit added thereto $2.55, amounting in all 
the sum of Fifty-three dollars and fifty- 
eight cents, And which the said defendant 
is now held responsible for, and henceforth 
according to the laws of limitation in the 
State of New Jersey for the recovery of 
the same. 

“TI do hereby certify that the foregoing isa 
true copy from my docket, given under my 
hand and seal this 20th day of May A. D, 


1890. 
w— w—, 
Justice of the Peace.” 








